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Replacing FBR with an independent body
Editorial, Courtesy Business Recorder
Dated November 10, 2013

T

he desperation to collect higher taxes has reached a level that
sometimes proposals made in this connection by certain entities
hardly make any sense and appear to be bizarre. Appreciating the
Supreme Court's orders to the Federal Board of Revenue (FBR) to deal
with smuggling, customs duty evasion and black money with zero
tolerance, the executive committee of the All Pakistan Business Forum
(APBF) on 2nd November, 2013 suggested to the government to replace
FBR with an independent institution, setting it free from any influence of
the government and political victimisation that could effectively enforce
tax laws both at the provincial and the federal levels. The committee
reminded that the parliament through consensus could enact laws for
establishing an autonomous Tax Agency that would facilitate business
community to deal with a single Revenue Authority rather than multiple
agencies at national, provincial and local levels. The mode and working of
an independent FBR could be finalised by Council of Common Interest
(CCI). While presiding over the executive committee meeting, the
Chairman, APBF, stated that unrest in the port city of Karachi was not
only disrupting the entire economic cycle but also tarnishing the image of
the country and FBR, beside tax collections, should ensure enabling
environment through policies which could enhance exports, trade,
industrialisation and creation of jobs in the country. Some other members
of the Executive Committee also made certain suggestions.
The government was advised to take the private sector on board and
involve it in the policymaking process. It was observed that the FBR
must be run by an independent board of directors, comprising
professionals. With a view to curbing tax evasion and plugging an
estimated leakage of Rs 2,000 billion per annum, the authorities should
outsource the valuation of imports to a third party and a law should be
enacted to declare tax evasion as a crime against state and punishment
should be awarded by courts within a defined period. It was also
suggested to declare CNIC number as NTN number and all citizens be
made to file IT returns even at zero income.
The above proposals were obviously made due to the present low level of
tax collections and a keen desire by the representatives of the business
community to raise them to the maximum extent possible to meet the
total expenditures of the government and avoid large fiscal deficits.
Nonetheless, while the intentions and the objectives sought to be
achieved through the suggested changes are laudable, it is highly
debatable, if not altogether impossible, to accept and act on the proposals
of the APBF. The most noticeable change suggested by the Business
Forum is the reorganisation of the FBR and turn it into an independent
body instead of an executive arm of the government. Such a practice does
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not exist anywhere in the world and would mean a complete departure
from the present philosophy of a country's fiscal policy which is used to
affect the flow of resources within segments and sectors of the country's
economy and meet certain other socio-economic objectives by the
government. In fact, in current democracies, political parties showcase
their programmes and parliamentarians are elected largely on the basis
of promised changes in the fiscal policy of the government which affects
all the citizens of the country in one way or the other. If the tax collecting
authority is made independent and is mostly out of the control of the
government, then the newly elected dispensation would have hardly any
role to play in effecting a change in the most important area of the
country's economic management. It also needs to be flagged that political
influence and victimisation, corruption and other malpractices in an
institution like the FBR are not necessarily associated with its status
(whether it is independent or a part of the government). There is no doubt
that these evils must be curbed at all costs to ensure equity in taxation
and realise the full potential of a country's resources. The leakages about
which the APBF is talking about have also nothing to do with the status
of the FBR but with its working and efficiency and the willingness of the
people at the helm to let the organisation function in a free and fair
manner. The APBF also wants the FBR to design policies aimed at
enhancing exports, promoting industrialisation, creating jobs, etc. Such
policies are important for the country but completely out of the domain of
the tax collecting authorities whose main job is to maximise tax revenues
within the parameters and policies enunciated by the incumbent
government. In a country like Pakistan, it is also impossible for the
government to persuade or force all the citizens to file tax returns. All in
all, we would urge upon the representative bodies of trade and businesses
to analyse the background fully and take into account practices
prevailing in other countries before making suggestions, which could be
considered seriously.
_______________
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Germany
Germany’s SPD Eyes Truck Toll On All Roads
Germany’s Social Democrat (SPD) party, prospective Grand
Coalition partners with the ruling CDU, has set out plans to
extend the scope of the truck toll (Lkw-Maut) to include all roads in
Germany.
In a recent position paper, the SPD advocated that the truck toll
be applied to all federal roads in Germany from 2017, as a first
step. Such a measure is expected to generate additional revenues
of around EUR2bn (USD2.7bn) annually for the country’s
infrastructure. At the same time, preparations should begin on
plans to extend the Lkw-Maut to minor roads, the SPD stated.
Furthermore, the SPD underlined the need for the toll rates to be
revised, taking into consideration the environmental damage
caused by heavy goods vehicles, and recommended that the idea of
including smaller lorries in the scope of the tax should be
examined. Germany’s kw-Maut urrently only applies to trucks in
excess of 12 tons gross vehicle weight.
The SPD nevertheless firmly ruled out the idea of a car toll (PkwMaut).
In an interview with Die Welt, German Transport Minister Peter
Ramsauer indicated that plans to extend the truck toll to other
federal roads should form part of a wider package of measures,
aimed at ensuring infrastructure financing. Extending the scope of
the Lkw-Maut should be considered alongside plans for a car toll
for foreigners, Ramsauer emphasized, highlighting the fact that
this has already been advocated by the Transport Ministers of
Germany’s federal states. Ramsauer made clear, however, that any
car toll must be compliant with European Union (EU) law and
non-discriminatory.
Reiterating that the tax burden on German motorists must not
increase as a result of a car toll, Ramsauer maintained that plans
to ensure that foreigner motorists contribute to road maintenance
in Germany are simply a matter of justice, given that German
motorists already contribute to infrastructure financing.
German Transport Minister Ramsauer recently held talks with EU
Transport Commissioner Siim Kallas, with the discussions
focussing on toll-related issues. Kallas has said that Germany’s
plans to introduce a car toll, with the charge offset for German
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motorists, notably via a reduction in the motor vehicle tax, would
be acceptable under EU law. – Courtesy tax-news.com
European Union
Gibraltar Clears EC Probe of Tax Regime
The European Commission (EC) has received no “well-founded”
allegations against Gibraltar regarding failure to cooperate on tax,
financial
and
money-laundering
matters,
according
to
Commissioner for Internal Market and Services Michel Barnier.
The commissioner made the comment in a response to written
questions from Gibraltar MEP Graham Watson. He pointed out
that Gibraltar’s legislation in the relevant areas is up to date.
The EC verdict is a blow to Spain, which made accusations that
Gibraltar is a tax haven and a center for money-laundering. This
led to the EC launching an investigation into Gibraltar’s tax
regime to determine whether a corporate tax exemption for passive
income contravened European Union state aid rules by favoring
certain companies, particularly “offshore” companies. – Courtesy
tax-news.com
Liechtenstein
Liechtenstein’s Tax Rules Under Fire from EFTA
Liechtenstein has been warned that its tax rules on notional
interest deduction breach the European Economic Area’s (EEA)
rules on freedom of establishment and free movement of capital.
The European Free Trade Association (EFTA) Surveillance
Authority has launched a second stage in its infringement
proceedings against Liechtenstein. The Authority may bring the
matter before the EFTA Court if Liechtenstein fails to take the
measures necessary for complying with the regulations.
At present, a notional interest deduction is granted for
Liechtenstein
real
estate
companies
and
permanent
establishments. No such deduction is available for those with net
assets in real estate and permanent establishments in other EEA
states.
Ólafur Einarsson, Director of the EFTA Surveillance Authority’s
Internal Market Affairs Directorate, explained: “The Authority
considers that this is a restriction contrary to the EEA rules on the
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freedom of establishment and the free movement of capital. It
discourages Liechtenstein companies from setting up permanent
establishments in other EEA States, and it discourages residents
in Liechtenstein from investing in other EEA States.” – Courtesy
tax-news.com
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FBR fails to bring big fishes into tax net
The Federal Board of Revenue (FBR) has failed to bring the big
fishes into the tax net as only 280 big companies and 53,000
individuals have so far filed their tax returns.
Official sources told on Sunday that 62,000 companies are
registered with the SECP however; only 280 companies have filed
tax returns with the FBR which is very low.
The official further informed that more than three million tax
payers are registered with FBR tax roll but only one percent has
field their returns through e-filling. For fiscal year 2013-14, it was
essential for salaries and non salaried employees whose earnings
are more than 5000,000 have to file their returns.
The source noted that couple of months back tax authority made it
mandatory for people having 1000cc car a plot of 250 sq yd or 2000
sq ft flat in any municipal corporation will have to pay tax.
However, low filling shows that such directives have not been
enforced effectively and shows poor performance of the FBR. The
FBR had also increased the powers of income tax commissioners
and enabled them to inquire from any person to file returns of
his/her income but it remained failed to achieve fruitful result, the
source added. – Courtesy The Nation
Operation against black sheep in FBR
November 10, 2013 - Islamabad—The Federal Board of Revenue
has launched a crackdown on corrupt tax officials in the
field formations and gave exemplary punishments to those colluding
with tax evaders to cause irreparable loss to the exchequer.
FBR has initiated the exercise on nationral level on
explicit instructions of the tax authorities to take extreme action
against the corrupt officers who are creating bad impression of the
tax department among public. The job has been assigned to the
FBR’s investigators having expertise and intelligence network at
field level. The priority would be given to those cases where
collusion has taken place between the taxpayer and tax officers to
cause revenue loss.
The perception of the tax managers could only be changed by
taking necessary action against officers flouting the law. The
work has already started and intelligence network has been
actively utilised to pinpoint tax officials in field formations who are
facilitating tax evaders and tax dodgers.
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In next one month, the FBR will prove corruption against officials
involved
in
corrupt
practices
and
subsequently
issue suspension orders after providing them the opportunity to
have their viewpoint.
The FBR wanted to give a clear and sound message to the entire
tax machinery that the tax officers involved in collusion would not
be spared. The exercise would not distinguish between lower grade
- 14/15-16 officials or gazetted high grade employees of BPS 17 and
above. Action sans discrimination would be taken against all such
officials.
Sources said the FBR is in the process of collecting solid evidence
from the field formations by using inside information and
intelligence network across the country. – Courtesy Pakistan
Observer
Lying in customs warehouses FBR compiling arms &
ammunition data
The Federal Board of Revenue (FBR) is in process of compiling
arms and ammunition data stored in the customs warehouses
along with seized weapons to collect authentic information on
national level.
Sources told here on Saturday that the FBR has issued
instructions to all Chief Collectors and Collectors of Customs
regarding disposal of arms and ammunition.
According to the FBR’s instructions to the field formations,
Collectors of Customs should immediately apprise the board about
arms and ammunition seizure cases with the specifications of arms
and ammunition lying in the warehouses. The field formations
should also take up the matter on most urgent basis.
The FBR has also provided a performa for compilation of the said
data. It included year-wise (2010-11; 2011-12; 2012-13 and 201314) description of arms; description of ammunition, seizure
number; quality value and remarks of the collectors.
The FBR has issued instructions in line with the orders of the
Supreme Court, FBR’s directions added.
It is important to mention that the one-member Commission
report on arms and ammunition has revealed that the commission
during the visit to the strong rooms in East Wharf - KPT, observed
that a number of consignments of Arms and Ammunition imported
2013
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in 1994 and onward were still awaiting clearances on payment of
duty and taxes or otherwise disposal. It was also witnessed that
the wooden packing of a number of consignments of Arms and
Ammunition imported from China dismantled reportedly during
the voyage because of sea storm. Therefore, the Arms and
Ammunition of different consignments got mixed-up and was
repacked by KPT Authorities after unloading without any
supervision of the Customs Department. No stock-taking has been
done so far to ascertain whether any quantity of Arms and
Ammunition was missing.
The import of arms and ammunition into the country is regulated
by the Federal government through the Import Policy Order (IPO)
as amended from time to time, read with the Ministry of
Commerce letter bearing F.No. 2(8)/2004.RO (Imp.1/AC(Imp),
dated 25.01.2005. As per the serial nos. 37-38 of Appendix-A of the
IPO-2013, the import of arms and ammunition of certain bores and
calibers as mentioned vide the serial nos. ibid is prohibited, such
as revolvers and pistols of more than 0.46 bore, semi-automatic
rifles of 7.62mm, rifles of 8mm - 9mm, etc. Conversely, the arms
and ammunition of other, non-prohibited bores and calibers are
importable as per serial nos. 63-67 of Appendix-B of the IPO-2013.
However, according to the procedure notified by the Ministry of
Commerce only authorised dealers can import the non-prohibited
bore arms and ammunition on commercial basis while individual
importers can bring in a limited quantity of such weapons in their
personal baggage, provided the passenger declares the item to
Customs on arrival at the airport of entry and holds a valid import
authorisation from the Ministry of Commerce as well as a license
issued by the relevant provincial Home Department, commission
added. – Courtesy Business Recorder
BOPET film projects: Rs 8 billion investment at stake
The import of BOPET film at a concessionary duty of 5 per cent is
not only causing billions of rupees loss to the national exchequer
and draining out foreign exchange reserves of the country, it would
ultimately kill the Rs 8 billion investment made in the two BOPET
film production projects as recently as 2012.
According to stakeholders here the Federal Board of Revenue is
reportedly considering reversion of the concessionary duty on
BOPET film, which was provided due to lack of local
manufacturing in the past.
Tax Review International
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It is learnt that recently ECC did not agree to the proposal of
partial (1/3rd) withdrawal of concessionary duty on BOPET film
import as it was not in line with duties on other packaging films
and did not fully support the local pioneer industry of BOPET film.
Now a committee has been formed to discuss this issue and put
forth the facts of the case.
The salient facts, stakeholders said are as follows:
There are three films, BoPP, CPP and BOPET, which are used in
combination with each other for packaging film. The duty on all
three films is 20 per cent (while anti dumping duties are also
applied on BOPP). As per SRO 565, the duty on BOPET film was
allowed at concessionary rate of 5 per cent in the year 2006 when
there was no local production in Pakistan whereas effective duty
on BOPP film still remains @ 20 per cent. BOPP is produced in
Pakistan for the last 10 years while BOPET was so far not
produced in Pakistan.
Two projects for the local production of BOPET film have been
recently set up and are in production for the last one year with
sufficient capacity to cater to the domestic demand of all varieties
of BOPET film. The two projects are estimated to have been set up
at a cost of Rs 8 billion combined (US $80 million). At the time of
establishment of the projects FBR view was that only when local
manufacturing of BOPET film commences, additional concession
on imported BOPET film will be removed and effective duty will
revert to 20 per cent as per statutory duty in tariff, as in the case
of CPP and BOPP films.
However, stakeholders said the concession has not been
withdrawn till date. Converters continue to import BOPET film at
a concessionary duty of 5 per cent, causing billions of rupees loss to
the national exchequer and drain of foreign exchange reserves of
the country. In addition, local investment to the tune of Rs 8
billion (US $80 million) made as recently as 2012 is being
threatened due to the influx of imported BOPET film at a time
when such size of investment in non-power industrial sector is
difficult to come in Pakistan. Powerful converters as well as
manufacturers of competing films are behind the move to push
local BOPET manufacturers towards bankruptcy.
The Engineering Develop-ment Board, Ministry of Industries has
verified that BOPET film is being manufactured locally since
second half of 2012.The competing imports BOPET film among
other countries is produced by two Indian groups in UAE whereby
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the BOPET film can reach Pakistan within 3 days and if done so at
concessionary rate of 5 per cent duty will push the Pakistan
BOPET film manufacturers towards bankruptcy.
The intermediate raw material as well as basic raw material is
also produced in Pakistan. The promotion of imports at
concessionary rate will circumvent and hurt the entire chain of
industries as well as unnecessarily drain the foreign exchange
reserves of the country, they said. – Courtesy Business Recorder
Replacing FBR with an independent body
The desperation to collect higher taxes has reached a level that
sometimes proposals made in this connection by certain entities
hardly make any sense and appear to be bizarre. Appreciating the
Supreme Court’s orders to the Federal Board of Revenue (FBR) to
deal with smuggling, customs duty evasion and black money with
zero tolerance, the executive committee of the All Pakistan
Business Forum (APBF) on 2nd November, 2013 suggested to the
government to replace FBR with an independent institution,
setting it free from any influence of the government and political
victimisation that could effectively enforce tax laws both at the
provincial and the federal levels. The committee reminded that the
parliament through consensus could enact laws for establishing an
autonomous Tax Agency that would facilitate business community
to deal with a single Revenue Authority rather than multiple
agencies at national, provincial and local levels. The mode and
working of an independent FBR could be finalised by Council of
Common Interest (CCI). While presiding over the executive
committee meeting, the Chairman, APBF, stated that unrest in
the port city of Karachi was not only disrupting the entire
economic cycle but also tarnishing the image of the country and
FBR, beside tax collections, should ensure enabling environment
through policies which could enhance exports, trade,
industrialisation and creation of jobs in the country. Some other
members of the Executive Committee also made certain
suggestions.
The government was advised to take the private sector on board
and involve it in the policymaking process. It was observed that
the FBR must be run by an independent board of directors,
comprising professionals. With a view to curbing tax evasion and
plugging an estimated leakage of Rs 2,000 billion per annum, the
authorities should outsource the valuation of imports to a third
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party and a law should be enacted to declare tax evasion as a
crime against state and punishment should be awarded by courts
within a defined period. It was also suggested to declare CNIC
number as NTN number and all citizens be made to file IT returns
even at zero income.
The above proposals were obviously made due to the present low
level of tax collections and a keen desire by the representatives of
the business community to raise them to the maximum extent
possible to meet the total expenditures of the government and
avoid large fiscal deficits. Nonetheless, while the intentions and
the objectives sought to be achieved through the suggested
changes are laudable, it is highly debatable, if not altogether
impossible, to accept and act on the proposals of the APBF. The
most noticeable change suggested by the Business Forum is the
reorganisation of the FBR and turn it into an independent body
instead of an executive arm of the government. Such a practice
does not exist anywhere in the world and would mean a complete
departure from the present philosophy of a country’s fiscal policy
which is used to affect the flow of resources within segments and
sectors of the country’s economy and meet certain other socioeconomic objectives by the government. In fact, in current
democracies, political parties showcase their programmes and
parliamentarians are elected largely on the basis of promised
changes in the fiscal policy of the government which affects all the
citizens of the country in one way or the other. If the tax collecting
authority is made independent and is mostly out of the control of
the government, then the newly elected dispensation would have
hardly any role to play in effecting a change in the most important
area of the country’s economic management. It also needs to be
flagged that political influence and victimisation, corruption and
other malpractices in an institution like the FBR are not
necessarily associated with its status (whether it is independent or
a part of the government). There is no doubt that these evils must
be curbed at all costs to ensure equity in taxation and realise the
full potential of a country’s resources. The leakages about which
the APBF is talking about have also nothing to do with the status
of the FBR but with its working and efficiency and the willingness
of the people at the helm to let the organisation function in a free
and fair manner. The APBF also wants the FBR to design policies
aimed at enhancing exports, promoting industrialisation, creating
jobs, etc. Such policies are important for the country but
completely out of the domain of the tax collecting authorities
2013
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whose main job is to maximise tax revenues within the parameters
and policies enunciated by the incumbent government. In a
country like Pakistan, it is also impossible for the government to
persuade or force all the citizens to file tax returns. All in all, we
would urge upon the representative bodies of trade and businesses
to analyse the background fully and take into account practices
prevailing in other countries before making suggestions, which
could be considered seriously. – Courtesy Business Recorder
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INCOME TAX APPELLATE TRIBUNAL
AGRA BENCH, AGRA

Bhavnesh Saini, Judicial Member and
Pramod Kumar, Accountant Member
_________________________
FACTS/HELD
Law on taxation of fees for technical services u/s 9(1)(vii) & Article
12 and disallowance u/s 40(a)(i) for failure to deduct TDS
explained
1. The assessee paid Rs 52 lakhs towards “leather testing charges”
to TUV Product Und Umwelt GmbH, a tax resident of
Germany, without deduction of tax at source. The AO &
CIT(A) disallowed the expenditure u/s 40(a)(i) on the ground
that the assessee had failed to deduct tax at source. Before the
Tribunal, the assessee argued that (a) as Article 12 of the IndiaGermany DTAA does not provide that India “shall” tax fees
and royalties, the same cannot be taxed in India; (b) as the
services were not rendered by the foreign company in India, the
income was not chargeable to tax in India u/s 9(1)(vii); (c) as
the services were rendered by an automated process and there
was no human intervention, it did not constitute “fees for
technical services” as defined in s. 9(1)(vii); (d) as the services
were used for a 100% EOU whose products were sold outside
India, the “source” of the income was outside India and so the
exception in s. 9(1)(vii) (b) applied; (e) disallowance u/s 40(a)(i)
was confined to amounts “payable” as at the end of the year as
held by the jurisdictional High Court in Vector Shipping in the
context of s. 40(a)(ia) and (f) as the taxability of the services was
brought in by a retrospective amendment, the disallowance u/s
40(a)(i) could not be made. HELD by the Tribunal:
(a)
The argument that as Article 12(1) of the India-German
DTAA provides that the source State (“India”) “may”
(and not “shall”) tax ‘fees for technical services’, the
income is not chargeable to tax in India is not acceptable
because the DTAA does not provide for taxation of any
income. It allocates the right to tax income amongst the
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Contracting States. Once it enables the Contracting State
to levy tax (by the use of the word “may”), the domestic
law of the State come into play. Article 12 of the DTAA
permits India to levy tax on fees for technical services and
royalty though the rate of tax cannot exceed 10% (Pooja
Bhatt 2008 TIOL 558 ITAT Mum referred);
the argument that as the services have been rendered
outside India, the fees thereof cannot be assessed u/s
9(1)(vii) is not acceptable in view of the retrospective
amendment to s. 9(1) by the Finance Act 2010 (Ashapura
Minichem 131 TTJ 291, GVK Industries 332 ITR 130 &
Clifford Chance 154 TTJ 537 (Mum) (SB) referred;
the argument that s. 9(1)(vii) does not apply because the
entire testing process is automated and does not involve
human skills and interplay is not acceptable. While in
principle it is correct that if there is no human
intervention in a technical service, it cannot be treated as
a technical service u/s 9(1)(vii), there is nothing on record
to demonstrate the precise process of leather testing
adopted by the German company. Further, the wider
observations in Siemens (ITAT Mum) that if there is not
much human involvement, it cannot be termed as
rendering of technical services is not correct. It is a
question of presence of or absence of human
involvement and not a question of more of, or less of,
human involvement (Right Florists 154 TTJ 142, Siemens
Ltd, Bharti Cellular 319 ITR 139 (Del) & 330 ITR 239
(SC) referred);
the argument that as the assessee is a 100% EOU, the
fees should be considered to have been used for a source
of income outside India and therefore not taxable u/s
9(1)(vii)(b) is not acceptable because even though the
business is a 100% EOU, it is still a business carried on in
India. Even if the entire products are sold outside India,
the fact of such export sales by itself does not make the
business having been carried outside India. A customer is
not the source of income. But if the manufacturing
facilities are outside India and the customers are also
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outside India, the source will be outside India and the
exception in s. 9(1)(vii)(b) will apply;
the argument that s. 40(a)(i) applies only to amounts
“payable” as at the end of the year and not to amounts
already “paid” as held in Merlyin Shipping 136 ITD SB 23
(Vizag) as approved (by the jurisdictional High Court) in
Vector Shipping Services is not acceptable because that
was in the context of s. 40(a)(ia) and not s. 40(a)(i). S.
40(a)(i) cannot be interpreted in such a manner so as to
restrict the scope of section to only amounts remaining
payable at the end of the year;
However, the argument that disallowance u/s 40(a)(i)
cannot be made as the amount has been made taxable by
the retrospective amendment to s. 9 is acceptable. An
assessee cannot be penalized for not performing the
impossible task of deducting TDS in accordance with the
law which was brought in subsequently (Channel Guide
139 ITD 49 & Sterling Abrasives (Ahd) followed).
Appeal partly allowed.

I.T.A. No.: 393/Agra/2012 (Assessment year: 2008-09).
Heard on: 31st October, 2013.
Decided on: 1st November, 2013.
Present at hearing: Naveen Gargh, for Applicant. Waseen Arshad,
for Respondent.

JUDGMENT

Per Pramod Kumar:– (Accountant Member)

1. By way of this appeal, the assessee appellant has challenged the
correctness of learned Commissioner (Appeals)’s order dated 29th
February 2012, in the matter of assessment under section 143(3) of the
Income Tax Act, 1961 ( hereinafter referred to as ‘the Act’) for the
assessment year 2008-09.
2. The main issue that we are required to adjudicate in this appeal is
whether or not the learned CIT(A) was justified in confirming the
disallowance of Rs 52,07,883, in respect of leather testing charges paid to
TUV Product Und Umwelt GmbH – a tax resident of Germany, under
section 40(a)(i) of the Act, on the ground that the assessee failed to
discharge his tax withholding obligations in respect of the same.
3. The issue in appeal lies in a narrow compass of undisputed
material facts. The assessee before us is a manufacturer and exporter of
2013
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leather goods. On
August 2008, the assessee filed his return of
income, declaring taxable income of Rs 5,81,56,220 which was later taken
up for the scrutiny assessment proceedings. During the course of this
scrutiny assessment proceedings, the Assessing Officer noticed that the
assessee has made remittances aggregating to Rs 52,07,883 to a Germany
based company, by the name of TUV Product Und Umwelt GmbH (TUV
GmbH, in short), in respect of leather testing charges, but did not
withhold the applicable taxes from these remittances. The Assessing
Officer was of the view that since the assessee has made the remittances
without withholding requisite tax deductions, the payments so made are
not allowable as deductions in the hands of the assessee. It was in this
backdrop that a show cause notice was issued requiring the assessee to
show cause as to why these payments not be disallowed under section
40(a)(i) of the Act.
4. It was contended by the assessee that unless TUV GmbH is liable
to be taxed in India, in respect of the income embedded in the
remittances made to them, the assessee did not have any obligations to
deduct the taxes at source. It was also contended that the services
rendered by way of leather testing charges were not rendered in India.
While stating that, “the intention of introducing the source rule was to
bring to tax interest, royalty or fees for technical services by way of
creating a fiction in Section 9, the source rule would mean that
irrespective of the situs of services, the situs of taxpayer and the situs of
utilization of services will determine the tax jurisdiction”, assessee
referred to the judgment of Hon’ble Supreme Court, in the case of
Ishikwajima Harima Heavy Industries Ltd vs DIT ( 288 ITR 708) wherein
it is said to have been held that there must be sufficient territorial nexus
between income sought to be taxed in India and the territory of India. It
was thus contended that unless the services are rendered in India, the
same cannot be brought to tax in India. As regards amendment in Section
9 post the Hon’ble Supreme Court decision in the case of Ishikwajima
(supra), reliance was placed on Hon’ble Karantaka High Court’s decision
in the case of Jindal Thermal Power Co Ltd vs DCIT (321 ITR 31) in
support of the proposition that the said amendment has not really
nullified the impact of Hon’ble Supreme Court’s judgment in the case of
Ishikwajima (supra). It was submitted that no testing operations were
carried out by the TUV GmbH in India, and that, accordingly, income
cannot be said to accrue or arise in India. It was also contended that
unless TUV GmbH can be said to have a PE in India, which cannot be
said in the present case, and unless the services are rendered in India,
which is not the case here, the income of the TUV GmbH cannot be
brought to tax in India. It was also submitted that the assessee that the
testing services for which impugned payments are made donot benefit the
assessee in any other way except for compliance with statutory
requirements in Germany with regard to the safety of products. With this
factual contention, reliance was placed on the decisions of the Authority
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for Advance Ruling in the cases of Cushman & Wakefields Pvt Ltd In Re
(305 ITR 208) and Joint Accreditation Committee of Australia and New
Zealand ( 2010-TII-28-ARA-INTL). None of these submissions, however,
impressed the Assessing Officer. He was of the considered view that
Explanation to Section 9 clearly states that for accrual of FTS, there is no
requirement of residence, place of business or business connection in
India. It was observed that if any payment is made by any person
resident in India to a non resident person by way of fees for technical
services, income is deemed to accrue or arise in India. It was because of
this deeming fiction, according to the Assessing Officer, that the income
is taxable in India. It was also observed that the double taxation
avoidance agreement between India and Germany (Indo German tax
treaty, in short) does not come to the rescue of the assessee since this
treaty itself provides that the income on account of fees for technical
services may be taxed in the source state as well. The Assessing Officer
thus concluded that, “on the facts and in the circumstances of the case as
discussed above, it is crystal clear that testing charge is payment on
account of technical cum consultancy services only and is deemed to
accrue or arise in India..and, therefore, leather testing charges paid ….of
Rs 52,07,833, without deduction of tax at source as required under
section 195, is disallowed under section 40(a)(i) of the Act and added to
the income of the assessee”. Aggrieved, assessee carried the matter in
appeal before the learned CIT(A) but without any success. In broad
terms, he rejected the theory of territorial nexus on the basis of analysis
in, which he extensively reproduced from, a coordinate bench decision in
the case of Ashapura Minichem Ltd vs ADIT (131 TTJ 291), and held that
post 2010 amendment in Section 9(1), this theory of territorial nexus
between the situs of activity and the tax jurisdiction is no longer relevant.
It was also held that the decisions of Hon’ble Supreme Court in the case
of Ishikwajima and of Hon’ble Karnataka High Court in the case of Jindal
Power are no longer good law, as Section 9(1) itself stands materially
altered now. Learned CIT(A) also rejected assessee’s contention that since
the assessee is a one hundred percent exporter, the source of his income
is outside India, and accordingly, by the virtue of exception visualized in
Section 9(1)(vii)(b) the said income cannot be brought to tax in India.
Learned CIT(A) held that while the sale may have been made to the
persons outside India, the business is clearly carried on in India and as
such it cannot be said that the source of income was outside India. It was
in this backdrop that he distinguished decision of a coordinate bench of
this Tribunal, in the case of Havel India Pvt Ltd vs ACIT ( 140 TTJ 283)
and noted that it was case in which assessee had the customers as also
the manufacturing facilities outside India and, therefore, the Tribunal’s
decision that the business was carried out outside India was on different
set of facts. Learned CIT(A) also rejected assessee’s reliance on Hon’ble
Supreme Court’s judgment in the case of GVK Industries Ltd vs ITO (332
ITR 130), on the ground of that this decision does not hold Section
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9(1)(vii) to be unconstitutional and that the observations made by Their
Lordships are being read out of context. He also referred to and relied
upon the decision of another coordinate bench of this Tribunal, in the
case of Indian Summer vs ACIT [4 ITR (Tribu) 181] in support of the
proposition that the only requirement of Section 9(1)(vii) is that the fees
paid the fees for technical services paid by a person, who is a resident of
India, to a non resident and that such services should not be used in a
business carried on the resident person outside India. Learned CIT(A)
observed that, “ ..in leather testing, for determination of quality, contents
in leather, and doing the necessary testing and doing the necessary
checking whether the material has any toxic chemicals or not, before
issuing the requisite certificate if its suitability to be used in
manufacturing of shoes, an expertise in leather technology is required in
which knowledge and skill of a technical expert is used, and, therefore,
the leather testing is apparently in the nature of ‘technical services’”. He
then referred to the provisions of Article 12 of Indo German tax treaty,
analyzed the same and came to the conclusion that the testing charges ,
being consideration for technical services of testing leather, were clearly
in the nature of technical services within the scope of Article 12(4) of the
said tax treaty. Learned CIT(A) also rejected the assessee’s plea to the
effect that he cannot be expected to discharge the onus of tax deduction
when law is amended with retrospective effect , by stating that the
amendment was only clarificatory in nature and that, in any event, it was
open to the assessee to move application under section 195(2) in case he
had any doubts on the issue of taxability. It was also observed that the
judicial precedents cited by the assessee, with regard to non applicability
of penal provisions in respect of retrospective amendments, were on
different facts and not applicable in the present context. In a very erudite
and detailed order, thus, learned CIT(A) confirmed, and in fact fortified,
the stand of the Assessing Officer. The assessee is not satisfied and is in
further appeal before us.
5. We have heard the rival contentions at considerable length,
perused the material on record and duly considered factual matrix of the
case as also the applicable legal position. We will set out and deal with
the arguments of the learned representatives as we take up each of the
issues raised before us one by one. These issues can be divided in two
broad categories – first, arguments on merits against the taxability of
testing charges in the hands of TUV GmbH, and, second, arguments
against applicability of legal provisions under section 40 (a)(i) disabling
the deduction for testing charges so paid to TUV GmbH.
6. So far as taxability of leather testing fees in the hands of the TUV
GmbH, in terms of the provisions of Indo German tax treaty is concerned,
while learned counsel fairly accepts that the issue of testing fees in terms
of the treaty provisions is covered against him by a decision of the
coordinate bench in the case of Ashapura Mibnichem Ltd (supra), he
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submits one aspect of the matter has been overlooked in this decision.
The point is this. While Article 12(1) of the India German Double
Taxation Avoidance Agreement does provide for taxation of the ‘fees for
technical services’, it merely states that such fees “may be” taxed in the
other contracting states, and that the expression “may” has a connotation
much narrower than “shall” which alone can justify levy of taxes in the
other contracting state. Learned counsel makes elaborate submissions on
the connotations “may”, “shall” in the context of the levy of taxes.
Learned Departmental Representative, on the other hand, submits that
even though the expression used is “may”, it does entitle the other
contracting state, i.e. the source state, to levy taxes in accordance with its
domestic law. It is pointed out that the terminology used in the tax
treaties is different from the tax laws but the scheme of taxation of fees
for technical services, which are to be taxed in the source state as well, is
free from doubt.
7. In our considered view, it is necessary to appreciate the
fundamental position with regard to the treaties in the sense that
treaties donot, and cannot, provide for taxation of any income; they l imi t
the taxing authori ty of the cont ract ing states. The tax t reat ies are
primar i ly inst rument al locat ing between such cont ract ing states, wi
th or wi thout condi t ions, r ight s to tax income which have al legiance in
more than one tax jur i sdict ion. A tax t reaty does, therefore, only enable
a contract ing state to levy tax. Once i t does so, the domest ic law of the
tax jur i sdict ion which has been granted the r ight to tax comes into play
and i t comes into play subject to such restr ict ions as may have been
placed thereon, A tax t reaty cannot force a cont ract ing state to levy a
tax. The expression ‘shal l only be taxed’ in the context of the t reat ies is
used only in the sense of rest rict ing the other state from levying taxes
on such income, as in Ar t icle 8 for example. The use of expression ‘ shal l
’ in such si tuat ions i s not to levy any taxes, since, as we have noted ear l
ier , t reat ies cannot impose any taxes , but i t does only imply that
taxabi l i ty, i f at al l , can be in the specified jur i sdict ion alone. Let us,
in thi s l ight , take a look at the provision of Ar t icle 12 of Indo German
tax t reaty.
8. Ar t icle 12 provides as fol lows:
Article 12
ROYALTIES AND FEES FOR TECHNICAL SERVICES
(1) Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.
(2) However, such royalties and fees for technical services may
also be taxed in the Contracting State in which they arise and
according to the laws of that State, but if the recipient is the
beneficial owner of the royalties, or fees for technical services,
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the tax so charged shall not exceed 10 per cent of the gross
amount of the royalties or the fees for technical services.
(3) The term "royalties" as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work,
including cinematograph films or films or tapes used for radio or
television broadcasting, any patent, trade mark, design or
model, plan, secret formula or process, or for the use of, or the
right to use, industrial, commercial or scientific equipment, or
for information concerning industrial, commercial or scientific
experience.
(4) The term "fees for technical services" as used in this Article
means payments of any amount in consideration for the services
of managerial, technical or consultancy nature, including the
provision of services by technical or other personnel, but does
not include payments for services mentioned in Article 15 of this
Agreement.
(5) The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties or fees for technical services,
being a resident of a Contracting State, carries on business in
the other Contracting State in which the royalties or fees for
technical services arise, through a permanent establishment
situated therein, or performs in that other State independent
personal services from a fixed base situated therein, and the
right, property or contract in respect of which the royalties or
fees for technical services are paid is effectively connected with
such permanent establishment or fixed base. In such case, the
provisions of Article 7 or Article 14, as the case may be, shall
apply.
(6) Royalties and fees for technical services shall be deemed to
arise in a Contracting State when the payer is that State itself,
a Land or a political subdivision, a local authority or a resident
of that State. Where, however, the person paying the royalties
or fees for technical services, whether he is a resident of a
Contracting State or not has in a Contracting State a
permanent establishment or a fixed base in connection with
which the liability to pay the royalties or fees for technical
services was incurred, and such royalties or fees for technical
services are borne by such permanent establishment or fixed
base, then such royalties or fees for technical services shall be
deemed to arise in the State in which the permanent
establishment or fixed base is situated.
(7) Where, by reason of special relationship between the payer
and the beneficial owner or between both of them and some
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other Person, the amount of royalties or fees for technical
services paid exceeds the amount which would have been paid
in the absence of such relationship, the provisions of this Article
shall apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the
other provisions of this Agreement.
9. A plain reading of the above provisions show that under the Indo
German tax treaty, a source state has the rights to tax an income in the
nature of ‘royalties’ and ‘fees for technical services’, as defined above, but
the tax so levied, by the virtue of taxing rights allocated above, shall not
exceed ten percent. In effect, therefore, when a source state taxes the said
income at ten percent rate or less, the said levy is in accordance with the
scheme of allocation of taxing rights. However, when taxes levied exceed
the specified rate, the extent to which such taxes exceed the specified
rate, it will be contrary to the scheme of the allocation of taxing rights
under the treaty and the taxability will be restricted in terms of the
limited rights so allocated to the source state.
10. In all fairness to the learned counsel, however, we are alive to the
fact that a coordinate bench of this Tribunal, in the case of Pooja Bhatt vs
DCIT (2008 TIOL 558 ITAT MUM), had indeed drawn a line of
demarcation between ‘shall ‘, ‘may’ and ‘may also’ and, based on that
analysis, held that an income cannot be taxed in the residence country
unless it falls in the category where both the contracting states have the
right to tax, which, in their esteemed view, will be represented by
expression “may also”. However, the question that we are called upon to
adjudicate in this case did not fall for consideration in the said case, and
as is the settled position of law, a judicial precedent is an authority for
what it actually decides and not what may even reasonable follow from
the same. We leave it at that.
11. In view of the above discussions, in our considered view, the TUV
GmbH does not get any benefit from the provisions of the Indo German
tax treaty, so far as taxability of its income from leather testing fees is
concerned.
12. Coming to the merits of taxability of testing fees in the hands of
TUV GmbH under section 9(1)(vii), we find that, in principle, the issue is
covered against the assessee by decision of a coordinate bench, in the case
of Ashapura Minichem (supra) wherein a coordinate bench, speaking
through one of us (i.e. the Accountant Member), had observed as follows:
9. The legal proposition canvassed by the learned
counsel, however, does no longer hold good in view of
retrospective amendment w.e.f. 1st June 1976 in section 9
brought out by the Finance Act, 2010. Under the
amended Explanation to Section 9(1), as it exists on the
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statute now, it is specifically stated that the income of
the non-resident shall be deemed to accrue or arise in
India under clause (v) or clause (vi) or clause (vii) of
section 9(1), and shall be included in his total income,
whether or not (a) the non-resident has a residence or
place of business or business connection in India; or (b)
the non-resident has rendered services in India. It is thus
no longer necessary that, in order to attract taxability in
India, the services must also be rendered in India. As the
law stands now, utilization of these services in India is
enough to attract its taxability in India. To that effect,
recent amendment in the statute has virtually negated
the judicial precedents supporting the proposition that
rendition of services in India is a sine qua non for its
taxability in India.
10. The concept of territorial nexus, for the purpose of
determining the tax liability, is relevant only for a
territorial tax system in which taxability in a tax
jurisdiction is confined to the income earned within its
borders. Under this system, any foreign income that is
earned outside of its borders is not taxed by the tax
jurisdiction, but then apart from tax heavens, the only
prominent countries that are considered territorial tax
systems are France, Belgium, Hong Kong and the
Netherlands, and in those countries also this system
comes with certain anti abuse riders. In other major tax
systems, the source and residence rules are concurrently
followed. On a conceptual note, source rule of taxation
requires an income sourced from a tax jurisdiction to be
taxed in this jurisdiction, and residence rule of taxation
requires income, earned from wherever, to be taxed in
the tax jurisdiction in which earner is resident. In the US
tax system, this residence rule is further stretched to
cover US taxation of all its citizens - irrespective of their
domicile, and the source rule is also concurrently
followed. It is this conflict of source and residence rules
which has been the fundamental justification of
mechanism to relieve a taxpayer, whether under a
bilateral treaty or under domestic legislations, of the
double taxation - either by way of exclusion of income
from the scope of taxability in one of the competing
jurisdictions or by way of tax credits. Except in a
situation in which a territorial method of taxation is
followed, which is usually also a lowest common factor in
taxation policies of tax heavens, source rule is an
integral part of the taxationsystem and any double
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jeopardy, due to inherent clash of source and residence
rule, to a taxpayer is relieved only through the specified
relief mechanism under the treaties and the domestic
law. It is thus fallacious to proceed on the basis that
territorial nexus to a tax jurisdiction being sine qua non
to taxability in that jurisdiction is a normal international
practice in all tax systems. This school of thought is now
specifically supported by the retrospective amendment
to section 9.
13. Learned counsel, however, submits that the conclusion so arrived
at in Ashapura Minichem’s case (supra) is vitiated in law for the
fundamental reason that it overlooks the decision of Hon’ble Supreme
Court, in the case of GVK Industries Ltd Vs ITO (supra) which rules
against the extra territoriality of the tax laws. As regards the subsequent
special bench decision in the case of ADIT vs Clifford Chance (154 TTJ
537), learned counsel fairly accepts that the special bench decision covers
only with the scope of Section 9(1)(i) and the other segments of Section
9(1) have not been dealt with the said decision. The Special Bench has
specifically observed that they are concerned with the scope of Section
9(1)(i) which has remained unaffected by the retrospective amendment
made by Finance Act 2010. The question that we are, therefore, required
to deal with is whether or not the Ashapura Minichem decision holds
good law in the light of Hon’ble Supreme Court’s decision in the case of
GVK Industries (supra).
14. As far as Hon’ble Supreme Court’s judgment in the case of GVK
Industries is concerned, it does not, by any stretch of logic, hold against
the constitutional validity of Section 9(1)(vii). The relevant observations
made against the constitutional validity of laws having extra territorial
implications are as follows:
(2) Does the Parliament have the powers to legislate ‘for’
any territory other than the territory of India or any part
of it?
The answer to the above would be ‘no’. It is obvious that
Parliament is empowered to make laws with respect to
aspects or causes that occur, arise or exist, or maybe
expected to do so, within the territory of India and also
with respect to extra-territorial aspects or causes that
have an impact or nexus with India……Such laws would
fall within the meaning, purport and ambit of grant of
powers of Parliament to make laws “for the whole or any
part of the territory of India” and they may not be
invalidated on the ground that they require extra
territorial operation. Any laws enacted by the
Parliament with respect to extra territorial aspects or
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causes that have no nexus with India would be ultra
vires….. and would be laws made for a foreign territory.
15. A plain reading of the above observations by Their Lordships
clearly indicates that as long as the law enacted by the Parliament has a
nexus with India, even if such laws require extra territorial operation,
the laws so enacted cannot be said to constitutionally invalid. It is only
when the “laws enacted by the Parliament with respect to extra
territorial aspects or causes that have no nexus with India” that such
laws “would be ultra vires”. As to what is acceptable nexus, we find
guidance from Prof Michael Lang’s rather recent book 'Introduction to the
Law of Double Taxation Conventions' ( published by Linde, Austria;
ISBN 978-90-8722-082-2):
In international law practice, there are no significant
limits on the tax sovereignty of states. In designing the
domestic personal tax law, the national legislator can
even tax situations when, for example, only a "genuine
link" exists. It is only when neither the person nor the
transaction has any connection with the taxing state that
tax cannot be levied.
16. There is a clear nexus between the taxability of services rendered
to residents of a tax jurisdiction with that jurisdiction itself. As the
assessee himself has observed in the written submissions reproduced in
the assessment order at page 6 thereof, “the intention of introducing the
source rule was to bring to tax interest, royalty or fees for technical
services by way of creating a fiction in Section 9, the source rule would
mean that irrespective of the situs of services, the situs of taxpayer and
the situs of utilization of services will determine the tax jurisdiction”.
This source rule taxability has not been struck down by the GVK
decision. All it says that there has to be reasonable nexus and impact. It
is not, and cannot be, anybody’s case that there is no nexus between
income in the hands of a person providing technical services to India and
India the tax jurisdiction. We, therefore, reject learned counsel’s reliance
on GVK decision.
17. Learned counsel then contends that, in any event, the provisions
of Section 9 (1)(vii) will not come into play in this case because the entire
testing process is automated. It is submitted that the provisions of
Section 9(1)(vii) can come into play only in respect of such a technical
service which involves human skills and interplay. Our attention is
invited to a decision of the coordinate bench in the case of Siemens Ltd vs
CIT ( ITA No 4356/Mum/2010; order dated 12th February 2013) in which
it is held that “ if a standard facility is provided through a usage of
machine or technology, it cannot be termed as rendering of technical
services”, and it is contended that the leather testing services are
rendered with the help of machines and, therefore, the same are not
covered as being in the nature of technical services as envisaged under
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Section 9 (1)(vii). Learned counsel submits that human element, even at
all involved, is no more than that of a rather routine process of making
the reports while the core analysis work is done by the machines. When it
was put to him that even if we assume that the core work is done by the
machines, there is still quite a bit of human involvement, learned counsel
submits that it is no more than that of a person reading the machine
analysis. Learned Departmental Representative, on the other hand,
invites our attention to the decision of Hon’ble Delhi High Court, which
coordinate bench was presumably following in the Siemens decision
(supra), which does indicate that it is only when the process is completely
automated and is without any human involvement that the technical
services involved could be beyond the scope of technical services
envisaged under section 9(1)(vii).
18. While we are inclined to agree with the broad principles
canvassed by the learned counsel, we donot think these principles lead to
the conclusions he is seeking to justify. It is, if we may say so, classical
case of right propositions being used to justify the wrong conclusions.
19. We agree that when no human intervention is involved in any
services, such services cannot be treated to be of the nature which can be
covered by the scope of Section 9 (1)(vii). The detailed reasoning for this
approach, as was noted by another coordinate bench in the case of ITO vs
Right Florists Pvt Ltd (154 TTJ 142), is as follows:
24. While there is no specific definition assigned to the technical
services, and Explanation 2 to Section 9(1)(vii), as also Article
12(2)(b) merely states that ‘fees for technical services’ will include
considering of “rendering of any managerial, technical or
consultancy services”.It is significant that the expression
‘technical’ appears alongwith expression ‘managerial’ and
‘consultancy’ and all the three words refer to various types of
services, consideration for which is included in the scope of ‘fees
for technical services’. The significance of this company of words
lies in the fact that, as observed by a coordinate bench of this
Tribunal in the case of Kotak Securities Ltd Vs DCIT (50 SOT
158), “when two or more words which are susceptible to
analogous meaning are used together they are deemed to be used
in their cognate sense. They take, as it were, their colours from
each other, the meaning of more general being restricted to a
sense analogous to that of less general”. Just as a man is known
by the company he keeps ,a word is also to be interpreted with
reference to be accompanying words. Words derive colour from
the surrounding words. Broom's Legal Maxims (10th Edn.)
observes that "It is a rule laid down by Lord Bacon, that
copulation verborum indicate cceptationem in eodem sensu i.e.
the coupling of words together shows that they are to be
understood in the same sense. It is, therefore, clear on principle
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that as long as words are used together in a statutory provision,
they take colour from each other and restrict its meaning to the
genus of these words. In this way, the meaning of words is
restricted because of other words in the same group of words,
and the meaning is so restricted to the species or genus of those
other words. Genus of these words should be clearly discernible
from the lowest common factor in those words. The lowest
common factor in ‘managerial, technical and consultancy
services’ seems to be the human intervention, because while these
three words are of wide scope and are in varied field, the only
common thread in these words seems to be that the services,
which are essentially professional services in nature, can be
rendered with human interface. A managerial or consultancy
service can only be rendered with human interface, while a
technical service can be rendered with human interface as also
without human interface. A technical service, for example, could
be automated analysis of a chemical compound without any
scope of any human contribution at any stage, and a technical
service could also be physical examination by an expert chemical
analyst, with or without the help of machines, of the same
chemical compound. However, when we try to restrict the
meaning of technical services to the services which are covered by
managerial and technical services as well, services without
human interface will have to be taken out of its ambit. It is,
therefore, clear on principle that as long as words are used
together in a statutory provision, they take colour from each
other and restrict its meaning to the genus of these words which
is evident by the lowest common factor in those words. The lowest
common factor in ‘managerial, technical and consultancy
services’ being the human intervention, as long as there is no
human intervention in a technical service, it cannot be treated as
a technical service under Section 9(1)(vii).There is one more
approach to this issue, even though the results will be the same.
The other way of looking at these three words on the basis of the
principle of noscitur a sociis is, as was done by Hon’ble Delhi
High Court in the case of CIT Vs Bharti Cellular Limited (319
ITR 139), is that the common characteristic of the majority of the
words be read as limitation on the scope of the other words.
While doing so, Their Lordships had observed as follows:
13. ………………….In the said Explanation [ i.e. Explanation
2 to Section 9(1)(vii)] the expression fees for technical services
means any consideration for rendering of any managerial,
technical or consultancy services. The word technical is
preceded by the word managerial and succeeded by the word
consultancy. Since the expression technical services is in
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doubt and is unclear, the rule of noscitur a sociis is clearly
applicable.
The said rule is explained in Maxwell on The Interpretation
of Statutes (Twelfth Edition) in the following words:–
Where two or more words which are susceptible of
analogous meaning are coupled together,noscitur a sociis,
they are understood to be used in their cognate sense. They
take, as it were, their colour from each other, the meaning
of the more general being restricted to a sense analogous to
that of the less general.
This would mean that the word technical would take colour
from the words managerial and consultancy, between which
it is sandwiched.
The word managerial has been defined in the Shorter Oxford
English Dictionary, Fifth Edition as:- of pertaining to, or
characteristic of a manager, esp. a professional manager of or
within an organization, business, establishment, etc.
The word manager has been defined, inter alia, as:- a person
whose office it is to manage an organization, business
establishment, or public institution, or part of one; a person
with the primarily executive or supervisory function within an
organization etc; a person controlling the activities of a person
or team in sports, entertainment, etc.
It is, therefore, clear that a managerial service would be one
which pertains to or has the characteristic of a manager. It is
obvious that the expression manager and consequently
managerial service has a definite human element attached to
it. To put it bluntly, a machine cannot be a manager.
14. Similarly, the word consultancy has been defined in the
said Dictionary as the work or position of a consultant; a
department of consultants. Consultant itself has been defined,
inter alia, as a person who gives professional advice or
services in a specialized field. It is obvious that the word
consultant is a derivative of the word consult which entails
deliberations, consideration, conferring with someone,
conferring about or upon a matter. Consult has also been
defined in the said Dictionary as ask advice for, seek counsel
or a professional opinion from; refer to (a source of
information); seek permission or approval from for a proposed
action. It is obvious that the service of consultancy also
necessarily entails human intervention. The consultant, who
provides the consultancy service, has to be a human being. A
machine cannot be regarded as a consultant.
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15. From the above discussion, it is apparent that both the
words managerial and consultancy involve a human element.
And, both, managerial service and consultancy service, are
provided by humans. Consequently, applying the rule of
noscitur a sociis, the word technical as appearing in
Explanation 2 to Section 9 (1) (vii) would also have to be
construed as involving a human element.
25. We may also point out that while this judgment did not meet
approval of Hon’ble Supreme Court, in the judgment reported as
CIT Vs Bharti Cellular Limited (330 ITR 239), on the short
factual aspect regarding fact of human intervention. It was for
recording the factual findings on this aspect that the matter was
remitted to the file of the Assessing Officer. However, so far as
the principle laid down by Hon’ble Delhi High Court on the
application of principle of noscitur a sociis in restricting the
scope of ‘technical services’ to ‘technical services with a human
interface’ was concerned, Their Lordships of Hon’ble Supreme
Court took note of the said principle and left it intact. The stand
taken by Hon’ble Delhi Court, in our humble understanding,
stands approved. Of course, what constitutes a technical service
without human interface is essentially a question of fact and
each case will have to be examined on its own facts. However, as
long as there is no human intervention in a technical service, in
the light of law so laid down, it cannot be treated as a technical
service under Section 9(1)(vii).
20. The principle of law, as clearly discernable from the observations
made by Hon’ble Delhi High Court in Bharati Cellular’s case (supra), is
that “the word technical as appearing in Explanation 2 to Section 9 (1)
(vii) would also have to be construed as involving a human element.” In
other words, when services have no human element involved, such
services cannot be treated as ‘technical services’ for the purposes of
Section 9(1)(vii). Let us also not forget that these observations were made
in the context of inter connect and port access faci lity which is faci lity to
use the gateway and the network of other cellular operator. This is a
completely automated process with no human involvement at all, and yet
, when the matter reached Hon’ble Supreme Court, Their Lordships, in
the judgment reported as CIT Vs Bharati Cellular Ltd ( 330 ITR 239), did
remit the matter back to the Assessing Officer by observing as follows:
The problem which arises in these cases is that there is no
expert evidence from the side of the Department to show
how human intervention takes place, particularly, during
the process when calls take place, let us say, from Delhi to
Nainital and vice versa. If, let us say, BSNL has no
network in Nainital whereas it has a network in Delhi,
the Interconnect Agreement enables M/s. Bharti Cellular
Tax Review International

2013

CL. 1832

I.T.A. No.: 393/Agra/2012

(Trib. Ind.)

Limited to access the network of BSNL in Nainital and
the same situation can arise vice versa in a given case.
During the traffic of such calls whether there is any
manual intervention, is one of the points which requires
expert evidence. Similarly, on what basis is the "capacity"
of each service provider fixed when Interconnect
Agreements are arrived at?
For example, we are informed that each service provider
is allotted a certain "capacity". On what basis such
"capacity" is allotted and what happens if a situation
arises where a service provider's "allotted capacity" gets
exhausted and it wants, on an urgent basis, "additional
capacity"?
Whether at that stage, any human intervention is involved
is required to be examined, which again needs a technical
data. We are only highlighting these facts to emphasise
that these types of matters cannot be decided without any
technical assistance available on record.
There is one more aspect that requires to be gone into. It is
the contention of Respondent No.1 herein that
Interconnect Agreement between, let us say, M/s. Bharti
Cellular Limited and BSNL in these cases is based on
obligations and counter obligations, which is called a
"revenue sharing contract". According to Respondent
No.1, Section 194J of the Act is not attracted in the case of
"revenue sharing contract". According to Respondent
No.1, in such contracts there is only sharing of revenue
and, therefore, payments by revenue sharing cannot
constitute "fees" under Section 194J of the Act. This
submission is not accepted by the Department. We leave it
there because this submission has not been examined by
the Tribunal.
In short, the above aspects need reconsideration by the
Assessing Officer. We make it clear that the assessee(s) is
not at fault in these cases for the simple reason that the
question of human intervention was never raised by the
Department before the CIT. It was not raised even before
the Tribunal; it is not raised even in these civil appeals.
However, keeping in mind the larger interest and the
ramification of the issues, which is likely to recur,
particularly, in matters of contracts between Indian
Companies and Multinational Corporations, we are of the
view that the cases herein are required to be remitted to
the Assessing Officer (TDS).
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Accordingly, we are directing the Assessing Officer (TDS)
in each of these cases to examine a technical expert from
the side of the Department and to decide the matter
within a period of four months. Such expert(s) will be
examined (including crossexamined) within a period of
four weeks from the date of receipt of the order of this
Court. Liberty is also given to Respondent No.1 to examine
its expert and to adduce any other evidence
21. In Siemens case (supra), however, the coordinate bench went
much beyond what was held by the Hon’ble Courts above. The coordinate
bench has concluded that, “Thus if a standard facility is provided through
a usage of machine or technology, it cannot be termed as rendering of
technical services. Once in this case it has not been disputed that there is
not much of the human involvement for carrying out the tests of circuit
breakers in the Laboratory and it is mostly done by machines and is a
standard facility, it cannot be held that ........(the assessee) is rendering
any kind of technical services to assessee”. These observations are not
only based on erroneous analysis of the legal position but directly
contrary to the law laid down by Hon’ble Supreme Court wherein it is
held that even in a case of completely automated process like
interconnect and port access facility, which is facility to use the gateway
and the network of other cellular operator, the Assessing Officer is still
required to examine “whether at any stage, any human intervention is
involved”. It is not a question of more of, or less of, human involvement. It
is, in our humble understanding, the question of presence of or absence of
human involvement. Our distinguished colleagues clearly erred in
reading the unambiguous mandate of law laid down by Hon’ble Courts
above. However, even as we disagree with the coordinate bench decision,
for the reasons we will set out in a short while, we see no need to remit
the matter to the larger bench. That would be, as we will see a little later,
an academic exercise on the facts of the present case. Suffice to say, we
are not inclined to accept this plea of the assessee. In any event, there is
nothing on records to even demonstrate the precise process of leather
testing, the actual steps involved in the process and parameters involved,
nor these aspects of the matter have been examined by any of the
authorities below.
22. The next plea of the assessee is whether the fees paid by the
assessee, on account of leather testing charges, is in the nature of
technical services within meanings of Section 9(1)(vii) or not is absolutely
academic on the facts of this case because the assessee being a one
hundred percent exporter, and the source of income thus being outside
India, the exception visualized in Section 9(1)(vii)(b) will come into play.
23. Learned counsel’s next argument is that since assessee is one
hundred percent exporter, we have to proceed on the basis that the source
of assessee’s income, for which testing services are used, is outside India,
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and, accordingly, by the virtue of exception visualized in Section
9(1)(vii)(b), the fees for technical services paid to TUV GmbH will not be
taxable in India.
24. In order to deal with this plea, let us take a fresh look at Section
9 (1)(vii) first:
Section 9 (1) (vii)
The following income shall be deemed to accrue or arise
in India
(vii) income by way of fees for technical services payable
by–
(a) the Government; or
(b) a person who is a resident, except where the fees are
payable in respect of services utilised in a business or
profession carried on by such person outside India or for
the purposes of making or earning any income from any
source outside India; or
(c) a person who is a non-resident, where the fees are
payable in respect of services utilised in a business or
profession carried on by such person in India or for the
purposes of making or earning any income from any
source in India:]
Provided that nothing contained in this clause shall
apply in relation to any income by way of fees for
technical services payable in pursuance of an agreement
made before the 1st day of April, 1976, and approved by
the Central Government.]
[Explanation 1 : For the purposes of the foregoing proviso,
an agreement made on or after the 1st day of April, 1976,
shall be deemed to have been made before that date if the
agreement is made in accordance with proposals
approved by the Central Government before that date.]
Explanation[2] : For the purposes of this clause, "fees for
technical services" means any consideration (including
any lump sum consideration) for the rendering of any
managerial, technical or consultancy services (including
the provision of services of technical or other personnel)
but does not include consideration for any construction,
assembly, mining or like project undertaken by the
recipient or consideration which would be income of the
recipient chargeable under the head "Salaries".
25. Section 9(1)(vii)(b) makes it clear that the exception in respect of
taxability of fees for technical services paid by an Indian resident is that
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when such fees is paid in respect of “ services utilized in a business or
profession carried on by such person outside India or for the purpose of
making or earning any income from any source outside India”. This
exception thus has two distinct segments- first, in respect of services
utilized in a business or profession carried on by Indian resident outside
India, and – second, in respect of services utilized in respect of earning
any income from a source outside India. No doubt whether an India based
business is one hundred percent export oriented unit or not, it is still a
business carried on in India, and it cannot, therefore, be covered by the
first limb of exception envisaged in Section 9(1)(vii)(b). Even if entire
products are sold outside India, the fact of such export sales by itself does
not make business having been carried outside India. What matters
really, in this perspective, is whether or not business is carried on in
India or not, and once it is an undisputed position that business is set up
and carried on India, irrespective of where the end consumers are, the
business is carried on outside India. However, the scope of second limb of
this exception is rather narrow. As against use of expression ‘profession
or business carried on …….outside India’, this exception refers to use of
service in ‘making or earning any income from any source outside India’.
In order to be covered by this exception, what is material is that,
irrespective of where the business is situated, the services need to be
used for earning or making income from any source outside India. A
business outside India and a source outside India are used together in
contrast, and can be viewed as reflecting relatively active and passive
activities. For example, if technical service is used in a business activity
outside India, it could be covered by the first category, while technical
service used in an asset which gave on lease could be in the second
category. The question, however, is whether the customers being outside
India could be viewed as source of income. In our considered view, the
source of income, whether customers are inside India or outside India,
continues to be business in India. A customer is an important part of the
business but no matter how important a segment of business is, such a
part of the business cannot be the business itself. The assessee has all
along claimed that the leather testing services were required under
instructions from importers and so as to enable its products to enter the
German markets. All it indicates is that the services were required
because of the foreign importers, but, as the mandate of the law, is that
aspect itself is not decisive and sufficient for the purpose of exclusion
from the scope of Section 9(1)(vii). The services should be for the purpose
of earning an income from a source outside India. A customer is not the
source of income, he is an important part of the business, which, in turn,
is the source of income. As regards the decision of coordinate bench in
Havel’s case, that was a case in which not only the customers but also
certain manufacturing facilities were outside India. We agree that once
the manufacturing facilities are outside India and the customers are also
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outside India, such a situation will indeed be covered by the exception
visualized in Section 9(1)(vii)(b).
26. Learned counsel’s argument that the factual plea of the assessee
that the business source was outside India has not been rejected by the
authorities below, and should, as such, be taken as correct, does not
impress us at all. That will be too superficial an approach for a judicial
forum which is a final fact finding forum as well.
27. In view of the above discussions, as also bearing in mind entirety
of the case, we reject this plea of the assessee as well. Just because the
user of services is a one hundred percent export unit, in our considered
view, it cannot be said that the technical services are used “for the
purpose of making or earning any income from any source outside India”,
and, accordingly, outside the ambit of income taxable as fees for technical
services under section 9(1)(vii).
28. In the light of the foregoing discussions, in our considered view,
the payments made to TUV GmbH were taxable in India, and,
accordingly, it cannot be said, based on the material on record and
arguments before us, that the assessee did not have obligation to
withhold taxes from the remittances made to TUV GmbH for leather
testing charges. However, as hold so, we are alive to the fact that right
now we are not dealing with the penal, recovery or other consequences of
non deduction of tax at source, which are of different dimensions and
import, and therefore, our findings above donot foreclose any plea or
arguments that the assessee may like to take in the course of such
proceedings, if any.
29. Learned counsel, however, submits that even if it is assumed,
though he does not admit so, that the income embedded in leather testing
charges paid to the TUV GmbH was taxable in India, since entire amount
was paid during the relevant previous year itself and since no part of the
same remaining outstanding at the year end, the disallowance under
section 40(a)(i) cannot be made in the light of Special Bench decision in
the case of Merlyin Shipping & Transport vs ACIT (136 ITD SB 23) which
is said to have been approved by Hon’ble jurisdictional High Court in the
case of CIT vs Vector Shipping Services (ITA No 122 of 2013; judgment
dated 9th July 2013).
30. We are unable to accept this plea. There is no dispute that the
Special Bench decision is in the context of Section 40(a)(ia) which is of
recent origin and the majority view therein heavily relied upon the
wordings originally proposed in the enactment of Section 40(a)(ia) which
were in sharp contrast with the wordings actually used in the enactment
of Section 40(a)(ia), as also certain other issues which donot touch upon
the scope Section 40(a)(i). Section 40(a)(i) debars the deduction of “any
interest , royalty, fees for technical services or other sum chargeable
under this Act, which is payable outside India, on which tax has not been
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paid or deducted under Chapter XVII- B” In contrast with these words,
Section 40(a)(ia) used the expression “payable to a resident”. Obviously,
the scope of setting of the words ‘payable’ in these two situations is
materially different and there can indeed be a school of thought,
howsoever detached from the reality as it may be, that amount payable to
a resident, in the context of Section 40(a)(ia), reflects amount remaining
payable. We are not concerned with that aspect of the matter nor do we
need to deal with the same. Suffice to say that what is decided in the
context of Section 40(a)(ia) does not apply to Section 40(a)(i) and the
assessee thus does not derive any advantage from the decisions in the
context of Section 40(a)(i). In our considered view, the provisions of
Section 40(a)(i) cannot be interpretated in such a manner so as to restrict
the scope of section to only amounts remaining payable at the end of the
year, because, apart from the difference in wording of Section 40(a)(i) visà-vis Section 40(a)(ia) and other factors, such an interpretation will make
the section redundant and it is one of the fundamental principles of
interpretation is to interpret is ut res magis valeat quam pereat, i.e., in
such a manner as to make it workable rather than redundant, and to
understand the words with reference to the subject-matter, i.e., verba
accopoenda sunt secundum subjectum materiam. It is also an elementary
legal principle, as was also held by Hon’ble Bombay High Court in the
case of CIT vs Sudhir Jayantilal Mulji (214 ITR 154) that a judicial
precedent is an authority for what it actually decides and not what may
what come to follow from some observations made therein.
31. Learned counsel also submits in any event, it is because of a
retrospective amendment in law . It is submitted that the retrospective
amendment was brought about by the Finance Act 2010 which was
nowhere in sight at the material point of time, i.e. previous year relevant
to the assessment year 2008-09. Learned counsel submits that the
assessee cannot be penalized for performing the impossible task of
deducting tax at source in accordance with the law which was brought on
the statute book much after the point of time when tax deduction
obligations were to be discharged. Our attention is invited to the
decisions of a coordinate bench in the case of Channel Guide India Ltd vs
ACIT (139 ITD 49), wherein, following the views expressed by
Ahmedabad bench in the case of Sterling Abrasives Ltd vs ITO (ITA No.
2234 and 2244/Ahd/2008; order dated 2008), it is held that law cannot
cast the burden of performing the impossible task of performing tax
withholding obligations with retrospective effect, and, accordingly, the
disallowance under section 40(a)(i) cannot be made in a situation in
which taxability is confirmed only as a result of retrospective amendment
of law. Learned counsel has also cited several other decisions in support
of the proposition that in the case of retrospective amendment, the
assessee cannot be punished for not complying with the law as it did not
exist at the material point of time.
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32. Even as we donot think that the provisions of Section 40(a)(i) are
penal provisions in nature, particularly as the related deduction is
allowed even in a subsequent period when tax withholding obligation is
discharged, and even as we are alive to the fact that we are not dealing
with consequences of non tax deduction of tax at source under section
201, as was the position in the case of Sterling Abrasives Ltd (supra),
once there is a coordinate bench decision on this issue in favour of the
assessee as in the case of Channel Guide (supra), and such a decision is
not a manifestly erroneous decision, we see no reasons to take any other
view of the matter than the view so taken by the coordinate bench. It is
hardly necessary to emphasize that considerations of judicial propriety
and decorum require us to normally follow the coordinate bench decision
unless there are very strong and compelling reasons to refer the matter to
larger bench. It is not one of those cases. We are inclined to agree with
this view which also seems to be reasonable and justified. In the case of
Channel Guide (supra), the coordinate bench has observed that the
amount paid to the foreign enterprise was not taxable in India in the
light of the legal position as it prevailed at that point of time, and it
became taxable in India only as a result of the retrospective amendment
in Section 9(1), the said payment cannot be disallowed by invoking
section 40(a)(i). The situation is the same here. It is only as a result of the
amendment in Section 9(1), by the virtue of Finance Act 2010, that the
training fees paid to the TUV GmbH can be said to be taxable in India. As
for the earlier period, even though the amendment is said to be merely
clarifiactory in nature, in view of Hon’ble Supreme Court’s judgment in
the case of Ishikwajima (supra) and in view of the fact that services were
rendered outside India – even if utilized in India, the impugned leather
testing fees was not taxable in India. Such being the position, and
respectfully following the decision of coordinate bench in the case of
Channel Guide (supra), we hold that the disallowance under Section
40(a)(i) cannot be invoked on the facts of this case.
33. In the light of the above discussions, and for the reasons set out
above, we delete the disallowance of Rs 52,07,883. The assessee gets the
relief accordingly.
34. In the result, ground no. 1 is allowed in the limited terms
indicated above. The other grounds of appeal, i.e. ground nos. 2 and 3,
because of the smallness of the amounts were not really pressed before
us. That fact however cannot be put against the assessee in the
subsequent years or in penalty proceedings. With these observations, the
ground no. 2 and 3 are dismissed.
35. In the result, the appeal is partly allowed in the terms indicated
above. Pronounced in the open court today on 1st day of November, 2013.
_______________
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