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Dear Members,

A brief update on a recent judgment by the Lahore
High Court on “Minimum Tax on Turnover not to
Apply on Reimbursement of Expenses; Only Gross
fee for Services is Liable to Minimum Tax”, is
being shared with you for your knowledge. The
order has been attached herewith the update.

This update is in line with the efforts undertaken
by our “CASE LAW UPDATE COMMITTEE” to
apprise our Bar members with important court
decisions.

You are equally encouraged to share any
important case law, which you feel that should be
disseminated for the good of all members.

You may contact the Committee Convener
Mr. Shams Ansari or at the Bar’s numbers
021-99212222, 99211792 or email at
info@karachitaxbar.com & ktba0l@gmail.com

(Zafar Ahmed)
President

(M. Mehmood Bikiya)
Hon. General Secretary
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Karachi Tax Bar Association

27" KTBA CASE LAW UPDATE
(January 16, 2024)

MINIMUM TAX ON TURNOVER NOT TO APPLY ON
REIMBURSEMENT OF EXPENSES; ONLY GROSS FEE FOR
SERVICES IS LIABLE TO MINIMUM TAX

Appellate Authority: Lahore High Court
Appellant: Commissioner Inland Revenue
Section: 113 of the Income Tax Ordinance, 2001

Detailed judgment was issued in LF Logistics Pakistan
case on October 11, 2023 [ITR No.73773 of 2022]

Background: Assessment was amended under section
122(5A) of the Ordinance and minimum tax under
section 113 of the Ordinance was levied at 1.25% on
turnover including freight charges, terminal charges,
shipment handling charges, payment of duties and
other taxes by assuming the same as part of gross
turnover. The first appeal was confirmed by the CIR(A),
however, on second appeal the Appellate Tribunal held
that only the fee, claimable as service charges could be
recognized as taxable for the purposes of minimum tax
liability. The department filed reference before the
Lahore High Court where the findings of the Appellate
Tribunal were confirmed.

Decision of the Court:

First Ruling of the Court: The term "gross fees" refers to
the payment for services, excluding amounts related to
finalized tax liability. Considering freight charges,
terminal charges, etc., along with service fees as part of
gross receipts would distort the turnover's meaning and
contravene established legal interpretations of "gross
fee." In the context of service provision, "gross fee"
excludes reimbursable expenses for determining
turnover. It was, thus reduced that only the actual
service fees, not additional expenses, should be part of
turnover for calculating minimum tax liability.

Therefore, the amounts, comprising of freight charges,
terminal charges, shipment handling charges payment
of duties and other taxes, shall not be considered as
part of gross turnover.

Comments: Disputes have arisen concerning the
definition of 'turnover' for minimum tax purposes
according to Section 113 of the Income Tax
Ordinance, 2001. The controversy primarily involves
the tax department's inclination to include receipts
beyond fees for minimum tax calculation. A recent
case law has somewhat resolved this issue.

Previously, the Sindh High Court's interpretation of
section 153(1)(b) specified that in cases of manpower
supplies, tax deduction is applicable solely on the fee,
excluding any reimbursements for costs. This ruling is
documented in the 2021 PTD 933.

In a separate judgment regarding Sales Tax on
Services, the Sindh High Court clarified that sales tax
should exclusively apply to the service fee and not to
expenses reimbursed by the client to the service
provider. This decision is outlined in the 2021 PTD
731. Notably, the Supreme Court of Pakistan upheld
this judgment by dismissing the appeals lodged by the
Sindh Revenue Board.

DISCLAIMER:

This update has been prepared for KTBA
members and carries a brief narrative on a
detailed Judgment and does not contain an
opinion of the Bar, in any manner or sort. It is
therefore, suggested that the judgment alone
should be relied upon. Any reliance on the
summary in any proceedings or project would
not be binding on KTBA.
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Dear Members,

A brief update on a recent judgment by the Lahore High Court on “Minimum Tax on
Turnover not to Apply on Reimbursement of Expenses; Only Gross fee for Services is
Liable to Minimum Tax”, is being shared with you for your knowledge. The order has
been attached herewith the update.

This update is in line with the efforts undertaken by our “CASE LAW UPDATE
COMMITTEE” to apprise our Bar members with important court decisions.

You are equally encouraged to share any important case law, which you feel that should
be disseminated for the good of all members.

You may contact the Committee Convener Mr. Shams Ansari or at the Bar’s numbers
021-99212222, 99211792 or email at info@karachitaxbar.com & ktbaOl@gmail.com and
the following members;
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0333-2298701 0333-2251555 0321-8920972
shamsansari0l@gmail.com hameer.siraj@gmail.com shabbar.muraj@pk.ey.com
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Razi Ahsan Noman Amin Khan Shiraz Khan
0300-0446892 0310-2271271 0333-2108546
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Faiq Raza Rizvi Imran Ahmed Khan Ehtisham Qadir
0302-2744737 0300-9273852 0334-2210909
federalcorporation@hotmail.com iakjci@yahoo.com ehtisham@agadirncompany.com

Best regards

(Zafar Ahmed) (M. Mehmood Bikiya) (Shams M. Ansari)
President Hon. General Secretary Convener: Case Law Update Committee
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Stereo. HC J D A-38.
JUDGMENT SHEET
IN THE LAHORE HIGH COURT, LAHORE
JUDICIAL DEPARTMENT

ITR No.73773 of 2022

Commissioner Inland Revenue, Legal Zone, Corporate Tax
Office, Lahore
Versus
LF Logistics Pakistan (Pvt.) Ltd., Lahore & another

JUDGMENT

Date of hearing:  11.10.2023.
Applicant by: Malik Abdullah Raza, Advocate.
Respondent(s) by: Mr. Shoaib Rashid, Advocate.

MUHAMMAD SAJID MEHMOOQOD SETHI, J.- Through

instant Reference Application under Section 133 of the Income Tax

Ordinance, 2001 (“the Ordinance of 2001”), following question of
law, urged to have arisen out of impugned order dated 22.02.2022,
passed by learned Appellate Tribunal Inland Revenue, Lahore
Bench, Lahore (“Appellate Tribunal”), has been pressed for our
opinion:-

“Whether on the facts and circumstances of the case, the learned
Appellate Tribunal Inland Revenue (‘Appellate Tribunal”) has erred
in law by failing to consider the definition of ‘turnover under the
provisions of Section 113(3) of the Income Tax Ordinance, 2001
(“the Ordinance”) which includes the freight charges, terminal
charges, shipment handling charges, payment of duties and other
taxes under the term gross turnover?”

2. Brief facts of the case are that respondent-taxpayer, a private
limited company, filed return for the tax year 2018 declaring
taxable income of Rs.6,994,058/-, which was treated as an
assessment order in terms of Section 120 of the Ordinance of 2001,
however, it was found to be erroneous insofar as prejudicial to the
interest of revenue. Consequently, the assessment was amended
vide order dated 17.12.2021, levying turnover tax @ 1.25%, which
was endorsed by CIR (Appeals) vide order dated 10.02.2022. In
second appeal, Appellate Tribunal vacated both the aforesaid

orders. Hence, instant Reference Application.



ITR No.73773 of 2022

3. Learned Legal Advisor for applicant-department submits that
freight charges, terminal charges, shipment handling charges, duties
and taxes were part of invoiced amount(s), hence construable as
gross receipts, and said amounts cannot be excluded from the ambit
of turnover as defined in clause (a) sub-section (3) of section 113 of
the Ordinance of 2001. He adds that there was no legal justification
available with learned Appellate Tribunal to hold that only the fee,
claimable as service charges could be recognized as taxable for the
purposes of minimum tax liability. Lastly, he submits that
impugned order is illegal and liable to be set aside.

4, Contrarily, learned counsel for respondent-taxpayer defends
the impugned order by contending that learned Legal Advisor for
applicant-department has failed to point out any illegality or legal
infirmity therein. Adds that case of the taxpayer falls within clause
(b) of sub-section (3) of section 113 of Ordinance of 2001 since
taxpayer is a service provider and charges fees for rendering
services, and all other amounts, erroneously treated as part of the
turnover, are otherwise reimbursable expense, incurred at the behest
of the recipient of service.

5. Arguments heard. Available record perused.

6. Perusal of record reveals that respondent-taxpayer was
engaged in the business of freight forwarding by air and sea to and
from Pakistan (also customs house brokerage, road freight, fleet
management, overland export, warehousing and related services).
The controversy involves charge of minimum tax on the turnover of
respondent-taxpayer. Section 113 of the Ordinance of 2001
provides mechanism for computation of minimum tax which is
determinable in terms of the volume of turnover and the limits
whereof are prescribed therein, which is reproduced hereunder
for ease of reference:-

“113. Minimum tax on the income of certain persons.- (1) .....

2) .....

(3) “turnover” means,

(a) the gross sales or gross receipts, exclusive of Sales Tax and
Federal Excise duty or any trade discounts shown on invoices, or
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bills, derived from the sale of goods, and also excluding any amount

taken as deemed income and is assessed as final discharge of the

tax liability for which tax is already paid or payable;

(b) the gross fees for the rendering of services for giving

benefits including commissions; except covered by final

discharge of tax liability for which tax is separately paid or

payable;

(c) the gross receipts from the execution of contracts; except

covered by final discharge of tax liability for which tax is separately

paid or payable; and

(d) the company’s share of the amounts stated above of any

association of persons of which the company is a member.”
(emphasis supplied)

7. The turnover, in terms of clause (b) of subsection (3) of
section 113 of the Ordinance, means the gross fees paid for
rendering of services other than those covered by final discharge
of tax liability, for which tax is separately paid or payable.
Fundamental question is whether the amounts, comprising of
freight charges, terminal charges, shipment handling charges
payment of duties and other taxes (‘other amounts’), otherwise
distinguishable from the fees paid in lieu of rendering of services
in terms of clause (b) of sub-section (3) of section 113 of the
Ordinance of 2001, could be treated as gross receipts. Factually,
the claim of reimbursement of other amounts is not disputed. If
construction proposed by learned counsel for the department is
acknowledged — to treat other amounts and the service fees as
part of gross receipts -, it would not only render clause (b) of sub-
section (3) of section 113, ibid, redundant but conspicuously
distort the meaning and effect of sub-clause (b) of clause (v) of
sub-section (7) of section 153 of the Ordinance of 2001, and
violates the ratio settled through various judicial
pronouncements, wherein the term “gross fee” was elucidated.
There is no cavil that the term “gross fee”, in the context of
rendering of or providing of services, would exclude
reimbursable expenses for the purposes of ascertaining the
volume of the “turnover”. Accordingly, it is the gross fee and not
the gross receipts, which shall be treated as part of turnover for

the purposes of commuting the minimum tax liability in terms of
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clause (b) of sub-section (3) of section 113, ibid, and amounts
comprising of freight charges, terminal charges, shipment
handling charges payment of duties and other taxes have had to
be excluded for the purposes of turnover in terms of clause (b) of
sub-section (3) of section 113 of the Ordinance of 2001. It is not
the case of the department that amounts consisting of freight
charges, terminal charges, shipment handling charges payment of
duties and other taxes were treated as part of gross receipts for
the purposes of deduction of withholding tax in terms of sub-
section (1) of section 153 of the Ordinance of 2001.
8. We endorse the determination by Appellate Tribunal, which
rightly differed with the determinations by the CIR (Appeals) and
Commissioner, which had erroneously treated the amounts,
comprising of freight charges, terminal charges, shipment
handling charges payment of duties and other taxes, in addition to
the gross fee for rendering services, as part of gross receipts.
Learned Legal Advisor for applicant-department has failed to point
out any illegality or legal infirmity in the order passed by learned
Appellate Tribunal, which even otherwise is unexceptionable, thus,
needs no interference.
Q. In view of the above, our answer to the purposed questions is
In negative i.e., against applicant-department and in favour of
respondent-taxpayer.

This Reference Application is decided against applicant-
department.
10.  Office shall send a copy of this judgment under seal of the
Court to learned Appellate Tribunal as per Section 133 (5) of the
Ordinance of 2001.

(Asim Hafeez) (Muhammad Sajid Mehmood Sethi)
Judge Judge

APPROVED FOR REPORTING

Judge



